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 الرحيم الرحمن الله بسم
 

 :  تعالى ق ال
 نم   ون  دع  ي   التي م  ه  ت  ه  ل  آ عنهم ت  ن  أغ   فما م  ه  س  نف  أ واظلم   نولك   م  ظلمناه   وما) 
 .(  تتبيب غير   م  وه  زاد   وما كرب   مر  أ جاء   الم   شيء   من الله   ون  د  

                        العظيم العلي الله صدق                                           
 101الآية هود سورة   

  عليه السلام في عهد   بن أبي طالب(  علي)ن  مام المتقين وأمير المؤمنيإوق ال  
 عمالها :وأا ولا ه مصر  كتبه للأشتر النخعي لم  

، ف أن    على ظلم    ق امة  ن إلى تغيير نعمة الله وتعجيل نقمته ، م  ء أدعى إ) وليس شي  
 الله سميع دعوة المضطهدين ، وهو للظالمين بالمرصاد ...( .

 
 

على لسانه حين    رددت تلك الحكمة والبلاغةفقد ت (1)غللماني هيأما الفيلسوف الأ
 ق ال :
   لى العدالة يعني نهايته ( .إفتق ار العالم  إن  إ)  

(1  )Hegel   
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To What Extent has the Iraqi High Penal Code Complied 

with the International Penal Code

Abstract

 The responsibility for international crimes is no longer confined to 

the individual states. The International community rather has 

shouldered its responsibility. Criminals are thus pursued and 

penalized internationally.                                                                         

The court hearings of Nurnberg and Tokyo have played a role in 

focusing attention on the responsibility of the individual in the 

International Code. This emphasis has become more conspicuous 

after the armed conflict in Bosnia and Herzegovina when the Serbs 

committed their atrocities and brutalities against the innocent 

Muslim civilians.                                                                                        

The United Nations should thus lay down the legal principles for 

interrogating and punishing those who are in charge of committing 

such crimes. The International Penal Judiciary has come into 

existence on the United Nation plane to punish the criminals. 

Actually, an International Penal Court is established in The Hague 

according to United Nation Resolution, no. 808 in 22/2/1993 to try 

those in charge of the crimes of Bosnia and Herzegovina.                     

The Court has tried those leaders who are in charge of the crimes in 

what is previously known as Yugoslavia for violating the rules and 

regulations of the International Code. Such crimes include genocide, 

displacement, rape, aggression and ethnic cleansing.                             

The states have realized the need for a permanent international 

judiciary body that scrutinizes the serious international crimes and 

penalizes the perpetrators. The international efforts have then borne 

fruit.                                                                                                             
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The endeavor of the United Nations in confronting international law 

violation has met with success with the establishment of the 

international Penal Court in The Hague and the adoption of its 

bylaw in 17/7/1998. It can try the perpetrators of serious crimes 

committed against the international community.                                          

     

The establishment of such a court is a step forward since it has not 

allowed the criminals to go unpunished. One can argue that that 

those courts in determining responsibility rules while trying those 

criminals have relied on the regulations of the International Penal 

Court without considering the responsibility rules stated in the 

Penal Code bylaws.                                                                                    

 The Importance of the Study 
 

If the International Penal Judiciary has the greater impact in 

determining the responsibility of the individuals for the crimes 

committed and for those that constitute an aggression on the 

principles of the international community, priority should then be 

basically accorded to the national penal Judiciary. One can also 

argue that such outcome complies with the bond that ties the 

accused to the state whose laws are breached.                                        

One can also observe that this relation represents a bond among 

parties that enjoy a national identity. These are the perpetrator, the 

prosecution, and the national court. What justifies this relation is 

the recognition of the right of the human being to resort to his 

normal judge. This principle is considered a logical inference based 

on the principle of the independence and neutrality of the judge. 

Authority is accorded to the national judiciary since it is the sole 

authority that determines a case. Sovereignty considerations 

stipulate that the national judiciary should have the upper hand in 

determining the penal cases. If the national judiciary authority 

cannot implement penal justice for any of the reasons pointed out, 

the international penal courts assume their responsibility to realize 

penal justice on the international plane. In this aspect, the 
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international community should always stimulate the national penal 

judiciary to shoulder its responsibility by bringing to justice those 

who commit international crimes as much as feasible.                         

The Research Objective                                                                
 

As a result of the atrocities and crimes committed by the Iraqi 

regime (headed by Sadam Hussein, the former president who ruled 

for more than three decades) against the innocent Iraqis who are the 

victims of the regime; (both Iraqis and non- Iraqis are affected by 

the crimes: one million is killed and another million fled the 

country), justice should be brought about. After the regime 

collapsed in 2003, it was necessary to establish justice by punishing 

the war criminals. An Iraqi Penal Court was formed in 9/4/2003 in 

accordance with law No. 1 for the year 2003 that law was cancelled 

by the Iraqi Ruling Council that was mandated to form an Iraqi 

Penal Court specialized in scrutinizing crimes against humanity 

(then) according to Order no. 48 issued by the Administrative 

Director of the Provisional Coalition Authority followed by the Iraqi 

Higher Penal Court Law no. 10 for the year 2005 for trying the 

leaders of the regime leaders accused of committing atrocities.            

It is a court formed by a national law and its judges and prosecutors 

are nationals but by examining its texts, one can infer that it has 

relied heavily on the International Penal Law as related to the 

international crimes especially the types of international crimes that 

fall within its capacity and those whose provisions are mainly 

derived from the international agreements and the international 

conventions which dominate the internal criminal regulations and 

distinguish themselves from them.                                                          

The thesis deals primarily with the principles of the international 

Penal Code that are applied by the Iraqi High Penal Court 

(especially the provisions of the International Penal Code) on the 

national procedures of the national judiciary: those provisions that 

are related to the individual penal responsibility and those that 

distance immunity, the official capacity and the responsibility of the 
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president and his subordinates, those that disregard pardoning the 

criminals for such crimes and/or ignoring the crimes due to 

outdating ensuring that these principles match the principles 

approved by the Iraqi national laws and that the Iraqi court law is 

consistent with the international criteria.                                                

The Research Procedure                                                               
 

The researcher has adopted the comparative analysis method which 

involves analyzing the bylaw texts and the provisions of the 

international courts: their basic bylaws especially the bylaw of the 

permanent international penal court and the international penal 

court basic system in Yugoslavia and Rwanda, the High Iraqi Penal 

Court law and the viewpoints of the law scholars on the topics under 

discussion .                                                                                                 

              

The Research Framework                                                              
 

In order to cover the main topics, the researcher has organized the 

thesis into three chapters:                                                                         

Chapter One: the identity of the International Penal Code and the 

international tribunals that apply it                                                        

Chapter Two: the High Iraqi Penal Court: its formation, 

organizational structure, legal bases and specialization.                       

Chapter Three: the principles of the International Penal Code and 

the extent to which the Iraqi Penal Court respects them                      

Following are the most important conclusions and recommendations 

the researcher has come up with:                                                            

Conclusions                                                                                    
 

1- From his reading of the chronological development of the internal 

penal judiciary of the national penal legislations, the researcher has 

found no judiciary body similar to the High Iraqi Penal Court since 

it is a national court with its national identity formed with special 
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attention to the international criteria. In fact, the High Iraqi Penal 

Court is a national court but being national does not mean that it 

does not draw upon the international rules and regulations and the 

international penal code and make use of the international judiciary 

expertise. From reading its law texts, one can infer that though it is 

a national court with its headquarter in Baghdad and its judges and 

prosecutors Iraqis, it concerns itself within its judicial capacity with 

international crimes. It has common grounds with the ordinary 

penal courts and the extraordinary courts and it differs from them 

in certain aspects. Thus, it shares both domains and differs by 

adding legal rules not included in the national legislation before.        

 

2- The High Iraqi Penal Code has granted foreign experts a 

consultative role and has allowed the president of the court, the 

head of the interrogation judges and the head of the prosecution to 

willingly mandate them. Their role formerly was restricted to 

supervision and their mandate was obligatory as stated in the Court 

Law no. 1 for 2003.                                                                                    

 

3- The seriousness of the crimes committed and their tragic 

consequences have motivated the international community to 

distance granting pardon to criminals involved in international 

crimes. This has been stated in the High Iraqi Penal Code. In its 

article no. 15/6, it has underscored distancing pardon and the 

possibility of arguing for it before the court. It has clearly stated, ” 

Pardon resolutions issued before the termination of this law do not 

include any of those accused of committing any of the crimes stated 

in the law”.                                                                                                 

 

4- The High Iraqi Penal Court has experienced difficulties in 

recruiting the competent and proficient personnel who have no 

connection with the former regime. The formation law states that 

former Bath Party members can by no means be appointed. In 

order to realize justice and transparency, recruitment is restricted 

to non-Bath party members, the proficient judges who are still in 
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service, the retired staff (disregarding age limitation) and the Iraqi 

experienced lawyers with extensive judicial and legal expertise 

extending over 15 years.                                                                            

 

5- The High Iraqi Penal Court enjoys full independence. This 

independence allows it to draw its own resolutions and sound 

judgments. Furthermore, it allows it to expand its judiciary base; 

the Punitive Courts used to have three judges whereas the Penal 

Courts, five judges.                                                                                    

 

6- The principles underlying the High Iraqi Penal Court are derived 

from the basic Roman Law. The High Iraqi Penal Court has 

adopted the same definition of genocide as that of the Roman law. 

So are the definitions of crimes against humanity and the war 

crimes. Furthermore, the Iraqi Court Law punishes those who 

initiate war crimes and those who participate in them. It has rightly 

considered breaching the four Geneva conventions and the related 

conventions as war crimes whether they are committed in an 

international armed conflict or in an internal one. This has not been 

stated in the Roman law but the court legislator does not 

incorporate apartheid crime as a crime against humanity.                  

 

7- The High Iraqi Penal Code that deals with the Personal Status 

Courts has placed the criminal responsibility on the ordinary people 

and not on their moral obligations whereas some International 

Penal Tribunals have questioned their moral obligations. 

Nuremberg Court, for instance, has accused seven Nazi bodies of 

crimes against humanity. Thus, the Iraqi Court has followed the 

Former Yugoslavia Court Law and the Basic Roman Law. It would 

have done better if it has tried some bodies that supported the 

dictatorial regime especially the Bath party members, Sadam 

militants, the special security force among others.                                 

 

8- The temporal aspect of the High Iraqi Penal Court does not 

breach the retroactive effect principle since the crimes committed 
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are basically criminal acts as stated in the Iraqi laws approved 

within the international agreements by the Iraqi national 

legislatures. These criminal acts that the courts investigate are based 

on an international base that has its roots in the conventions that 

rest in the conscience of the human society. Thus the court law is 

nothing but exposed texts rather than composed ones.                         

 

9- Article No. 19 of the High Iraqi Penal Code underscored the 

guarantees that should be made available to secure the realization of 

a fair trial for the accused in conformity with the approved 

international criteria for the International Penal Trials. They are in 

essence, reiterations of the guarantees approved by the Iraqi law for 

the Penal Trials No, 23 for the year 1971.                                               

 

10- The principle of opening trials to the public is considered one of 

the important guarantees of a fair and just trial, it is stated in the 

High Iraqi Penal Code. It allows every one to attend the trial and 

follow the procedures. Undoubtedly, the access of the public to the 

trials will make the judges more careful and attentive. They have to 

be fair, just and respectful of the rights of both parties (the accused 

and the prosecutor). That will definitely reinforce the confidence of 

the public in the transparency and impartiality of the trials and in 

their judgments                                                                                          

 

11- The High Iraqi Penal Court Law has granted interrogation 

judges complete independence; their body is a discreet one and has 

nothing to do with the court itself. It is not subordinate to any other 

body and does not obey any request or order issued by any 

governmental body. The second paragraph of article No. 31 states 

that the court should deal properly with the accused to ensure that it 

performs its duties as required.                                                               

 

12- The High Iraqi Penal Code has followed the basic rules of the 

International Penal Tribunal, the Roman basic law and the two 

courts regulations: the former Yugoslavian and the Rwandan in 
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that it does not consider the official capacity of the accused as a 

ground for pardoning him from penalty or for mitigating his 

penalty regardless of whether the accused is the president of the 

state, a president or a member of the Revolutionary Council or of 

the cabinet. The High Iraqi Penal Code has sought the support of 

the International Penal Court in rejecting immunity as a pretext for 

irresponsibility for the crimes committed and stated that in the 

Court Law. The Court Law has also distanced relieving the 

president from of his responsibility for the crimes committed by his 

subordinates upon his orders. Both the president and his 

subordinates should be held accountable. Mitigating punishment is 

made a possibility but not an obligation.                                                

Recommendations                                                                         
 

1- The bylaw of the High Iraqi Penal Court has stimulated debate 

on whether or not it clashes with the legality principle since the 

national legislations do not incorporate a text on the former 

international crimes and has not published such texts in the official 

press. Thus, such crimes have not been criminalized. This is known 

as the formal or legal cleft of the penal legality principle. The fact is 

that the Iraqi law has held individuals accountable in accordance 

with its bylaw. In the researcher’s opinion, the Iraqi law has not 

taken the right decision. On the other hand, though the Iraqi law 

holds individuals accountable for certain crimes stated in the Iraqi 

penal legislations, it does not bring to justice those who commit 

international crimes. Only the provisions of the international penal 

code can bring them to justice. Since the Iraqi law does not 

criminalize those who commit international crimes, one has no other 

alternative but to resort to the International penal code. The Iraqi 

bylaw states, “No crime and no penalty without a text”.                      

 

2- The definition of crimes against humanity in the High Iraqi Penal 

Code should include apartheid as a crime in order to make it 

exhaustive embracing all acts that are considered crimes against 
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humanity as stated in the Roman basic law since such crimes are 

frequently committed by the former Iraqi regime officials and its 

oppressive bodies and since Iraq is the first state that signed the 

agreement against apartheid.                                                                    

 

3- The Iraqi National Law (the Iraqi Penalty Code No. 11 for 1969) 

should incorporate the crimes stated in the Roman basic law since 

the latter has edited the International Penal Code with respect to the 

definition of genocide and other war crimes and the crimes against 

humanity. 120 states that participated in the Roman Conference 

have approved these definitions.                                                              

 

4- The teaching of the International Penal Code should be made an 

integral part of the Iraqi Judiciary Institute curriculum as well as 

the curriculum of the Military Academies and their programs. The 

syllabus should not confine itself to teaching the Third Geneva 

Accord alone, as was the case with the former Iraqi Military 

Academies curriculum.                                                                              
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